Paul Tummonds
ptummonds@goulstonstorrs.com
202-721-1157

February 22, 2022

VIA IZIS

D.C. Board of Zoning Adjustment
Office of Zoning

441 4" Street, N.W., Suite 200S
Washington, DC 20001

Re: BZA Application No. 20643 - The Maret School (“Applicant”) — Response
to Motion to Postpone March 9, 2022 Public Hearing

Dear Members of the Board:

Pursuant to Subtitle Y, Section 407.4 of the Zoning Regulations, enclosed please find the
Applicant’s Response to the Motion of the Friends of the Field (“Party Opponent”), dated
February 17, 2022, to postpone the March 9, 2022 Public Hearing in the above-mentioned case.
The Party Opponent raises four issues as the basis for the postponement. None of these issues
justify a postponement of this case. All of these issues can, and should, be addressed by the
Board during the course of the public hearing. Therefore, for the reasons noted below, the
Applicant OPPOSES the Motion to Postpone the March 9, 2022 Public Hearing.

The Applicant hereby provides the following responses to each of the four issues raised
by the Party Opponent:

Potential Agreement with the Applicant

The Applicant has been diligently working with ANC 3/4G and their representatives to
ensure that members of the community, particularly those who have concerns and questions
about the project, have an opportunity to be engaged in the open, inclusive, and transparent
process that has been undertaken by the Applicant. As part of this effort, the Applicant has been
working in good faith with ANC 3/4G Chairman Speck and ANC 3/4G05 Single Member
District Commissioner Higgins to develop a series of conditions of BZA approval that address
the concerns that have been raised through the community planning process and appropriately
mitigate potential impacts associated with the project. The tireless work of these ANC
Commissioners, with input from an Advisory Council which includes several members of the
Party Opponent, has resulted in over a dozen changes to the initial plan as requested by and for
the benefit of the neighbors and a document that addresses many of the issues raised by the Party
Opponent throughout the extensive (almost unprecedented) community outreach and dialogue
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that has occurred in this case. However, the Applicant and the Party Opponent have reached an
impasse on certain issues with no apparent prospect of reaching an agreement. Examples of
these issues include: the Applicant’s clear statements that it will only pursue this application if it
includes both a baseball diamond and a multi-purpose field, rather than the Party Opponent’s
request for one field; the use of a turf playing surface with natural based infill, rather than grass;
and the Applicant’s commitment to designing the stormwater management infrastructure of the
athletic facilities to satisfy a 25-year storm event (greater than the DOEE requirements to satisfy
a 15-year storm event), rather than a 50-year storm event (demanded by the Party Opponent).

There is no reason for the BZA to postpone the March 9, 2022 public hearing based on
the premise that the Applicant and the Party Opponent will be able to come to an agreement.
While the Applicant will continue to work with ANC 3/4G on mutually agreed upon conditions
of BZA approval, it is apparent that the BZA will need to make a decision on the issues noted
above.

Appropriateness of the Special Exception Relief Requested for Private School Use

As noted and addressed in the application form (Exhibit 16), the statement in support of
the application (Exhibit 17), and the pre-hearing statement in support of the application (Exhibit
184), the Applicant is seeking special exception relief pursuant to 11-U DCMR §203.1(m) and
11-X DCMR 8104 to permit a private school use in a R-1-B Zone. The proposed special
exception relief requested by the Applicant clearly satisfies the requirements of a private school
use, as defined in the Zoning Regulations, and is also consistent with past BZA approval of a
private school athletic facility located in a R-1-B Zone. The Applicant is not required to seek a
use variance, the requested special exception relief is appropriate.

For ease of reference, here is the information that the Applicant previously submitted in
the record on this issue:

A. Private School Use

The proposed development of the Athletic Facilities as a principal use on the Property
and the use of those facilities by Maret is consistent with the definition of private education in
the Use Categories of Subtitle B, 8200.2, which defines “Education, Private” use as:

(1) An educational, academic, or institutional use with the primary mission of providing
education and academic instruction that provides District or state mandated basic
education or educational uses.

(2) Above uses may include, but are not limited to: accessory play and athletic areas,
dormitories, cafeterias, recreational, or sports facilities; and

(3) Exceptions: This use category does not include uses which more typically would fall
within the daytime care, public education or college/university education use
category. This use category also does not include the home schooling of children in a
dwelling by their parent, guardian, or private tutor. (emphasis added.)
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The proposed Athletic Facilities are sports facilities that are an integral component of Maret’s
educational and academic instruction and mission. Maret students that participate on varsity
athletics teams satisfy a portion of their physical education requirement that is necessary to
graduate. (Exhibit 17, p. 8-9, emphasis added.)

As noted above, the proposed athletic facilities are a principal use by Maret, and are not
deemed to be accessory to the use of the property by the Episcopal Center for Children (“ECC”).
Section 2 of the definition noted above does not include the word “accessory” in front of the
sports facilities example of uses that are considered to be private education use. In addition, the
use of these fields by Maret student athletes satisfies a portion of the physical education
requirement necessary for graduation. These athletics facilities are clearly part of the educational
mission of Maret.

In BZA Application No. 16433 (final order issued August 17, 1999 — copy attached), the
Board was faced with a similar argument by opponents to the proposed athletic facility for the
National Cathedral School. In that case, the Board determined:

Additionally, to approve an expansion of a special exception, the use must be either part
of, or accessory to, the existing special exception principal use. Thus, the use must be
characterized as either principal or accessory. The opposition argues that the
proposed athletic facility is neither and that a use variance is required. The Board
disagrees.

The Board concludes that the athletic facility is an extension of the principal use.
Athletics is a form of education, and thus the athletics facilities are educational
facilities. It, therefore, follows that the applicant need only meet the standard for a
private school special exception. BZA Order No. 16433, p. 8 (emphasis added.)

For the reasons noted above, the Board’s review of this application as a special exception
is appropriate and consistent with BZA precedent. The Board’s review of the satisfaction of the
special exception standards will address the issues (proximity of the Maret campus to the
property and use of the athletic fields by third parties) that are noted in the Motion to Postpone.
There is no basis to postpone the public hearing based on the special exception relief requested
by the Applicant.

ltems Requested by Applicant

As noted in the Applicant’s Pre-Hearing Statement (Exhibit 184), the Applicant has
engaged in an extensive community outreach and engagement effort and has provided detailed
and significant information to the Party Opponent that is relevant to the special exception
application. Some of the information that has been requested by the Party Opponent (ex. the
lease between Maret and ECC) is not relevant to the Board’s special exception review and/or is
confidential in nature. Despite that fact, the Applicant did provide the ANC with a redacted copy
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of the use provisions of the lease between Maret and ECC. In addition, the Applicant did
provide the ANC with a sample lease agreement with third-party users of its athletic facilities at
its Woodley Park campus.

Throughout the community planning process, the Applicant has provided extensive
information to the Party Opponent and the community regarding its stormwater management
plan. The Applicant’s civil engineer participated in an office hours session on January 26, 2022
in order to answer questions regarding the stormwater management plan. The Applicant held a
second office hours session on January 31, 2022, that enabled members of the community to ask
additional questions about the stormwater management plan. The information that the Party
Opponent continues to request with regard to the stormwater management plan is well beyond
the level of detail that is provided in connection with zoning review and approval. More detailed
information will ultimately by reviewed by the Department of Energy and Environment
(“DOEE”) during the permitting phase of this project.

The Party Opponent has been directly provided with voluminous responses to dozens of
requests for information it has made, including all of the relevant information that it needs to
prepare for the public hearing. If the Board decides that it wants additional information from the
Applicant after hearing testimony in this application, it can request any relevant information in a
post-hearing submission. The Party Opponent will have an opportunity to respond to any post-
hearing submission of the Applicant. There is no reason to postpone the public hearing for lack
of relevant information submitted by the Applicant.

Pending Complaint Before the D.C. Board of Ethics & Government Accountability
(“BEGA™

The filing of a complaint by the Party Opponent before a separate DC Agency should
have no bearing on the timely and appropriate processing of this BZA application. The BZA
lacks jurisdiction over the substance of the accusations raised by the Party Opponent in the
BEGA complaint. Allowing the Party Opponent to delay a duly noticed BZA public hearing by
initiating a proceeding with some other DC Agency would invite an endless parade of frivolous
filings; and the inevitable consequence would be the routine delays of BZA public hearings. This
case is ready to be heard by the BZA and should not be unduly delayed.

Conclusion

For the reasons noted above, the Board should deny the Party Opponent’s Motion to
Postpone and should proceed with the public hearing on March 9, 2022. This case is ready to be
heard; the Party Opponent has failed to demonstrate otherwise and no prejudice will occur to the
Party Opponent by denying its Motion to Postpone. The Party Opponent has all of the necessary
information to be able to make its case at the public hearing on March 9, 2022.
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Please feel free to contact the undersigned if you have any questions regarding the
information provided in this response.

Sincerely,

/sl
Paul Tummonds

Enclosure
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Certificate of Service

The undersigned hereby certifies that copies of the Applicant’s Response to the Motion to
Postpone the March 9, 2022 Public Hearing were delivered by electronic mail to the following
addresses on February 22, 2022:

Jennifer Steingasser

Karen Thomas

Office of Planning
Jennifer.Steingasser@dc.gov
Karen.Thomas@dc.gov

Aaron Zimmerman
District Department of Transportation
Aaron.Zimmerman@dc.gov

ANC 3/4 G
3G@anc.dc.gov

John K. Higgins — ANC 3/4G02
3G05@anc.dc.gov

Randy Speck - Chair, ANC 3/4G
3G03@anc.dc.gov

Ed Donohue, Esq.
c/o Friends of the Field
edonohoue@DTM.law

/sl
Paul A. Tummonds, Jr.




